
 

 

 
  

WSIB OPERATIONAL REVIEW 

USW D6 SUBMISSION RE:  WSIB 
FUND SURPLUS DISTRIBUTION 
MODEL CONSULTATION 

   

Submitted by: Sylvia Boyce, USW D6 
Health, Safety & Environment 

Coordinator and Andy LaDouceur, 
USW Local 2251 WSIB Committee 

       



 

 
 

1 

USW D6 SUBMISSION RE:  WSIB FUND SURPLUS DISTRIBUTION MODEL CONSULTATION 

 
 

Introductory remarks: 
 

The United Steelworkers (USW) is the largest private sector union in both Canada 

and North America, representing approximately 1.2 million active and retired workers.  
USW District 6 is the largest of United Steelworkers’ 13 districts with over 74,000 members 

and approximately 50,000 retirees located in Ontario, New Brunswick, Newfoundland and 
Labrador, Nova Scotia, and Prince Edward Island.  Our union represents workers in every 
sector of the Canadian economy. 

 
 It has been a long-standing practice in Ontario to consult the public regarding 

proposed legislative and regulatory changes, and we appreciate the opportunity to 
participate in this process.  We have concerns regarding the proposed methodology for 

distributing the surplus funds and believe that this consultation should follow all other 
consultations with respect to the WSIB Operational Review’s other 22 recommendations 
(there were 25 in total but there has been one consultation and this consultation addresses 

two recommendations).  As stated in the consultation paper, implementing these two 
recommendations would require a legislative and/or regulatory change; however, there is 

no information in the consultation paper as to how this would be accomplished (e.g., 
revising the WSIA or new regulations). 

 
 
 

Background: 
 
 The consultation paper noted that there was a WSIB Operational Review Report 

commissioned by the government released in November of 2020 providing 25 
recommendations. This consultation addresses recommendations 1 and 2 from that report 

written by Special Advisors, Linda Regner-Dykeman and Sean Speer (Speer/Dykeman 
report).  There are three questions posed in the consultation paper and an invitation to 

submit comments, ideas, and suggestions. We will respond to those questions and take the 
opportunity to provide additional comments, ideas, and suggestions. 
 

 

 

Question 1:  Should all Schedule 1 employers be eligible to receive a surplus, or should 

some exclusions be established (e.g., employers with accounts in bad standing)? 
 
 The premise of this question, and the other two questions, precludes any 

consideration for directing those funds to implement other recommendations from the 
Speer/Dykeman report. Without providing any explanation, the government has already 

decided that the surplus funds should be distributed amongst the Schedule 1 employers and 
essentially trying to limit the scope of this consultation. The determination that the surplus 
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should go to employers has the potential to negatively impact the ability to implement many 

of the other recommendations in the Speer/Dykeman report. 
 

 In response to this question, we submit that there should be considerations other 
than the status of the employer’s account with the WSIB. Of primary concern to us is that 

this surplus fund distribution method; is essentially replacing NEER and seems to ignore the 
history of employers receiving cash back from WSIB following a workplace fatality of one 
of their workers.  Such a result is unacceptable; and would undo the progress made fighting 

this issue. We vehemently recommend that no employer should receive any sort of rebate or 
credit from the surplus funds in the same year that there was a workplace fatality at their 

place of business. 
 

 The lessons to be learned from NEER were captured in the Auditor’s report as 
outlined in the Toronto Star article of March 4, 2009i as well as the OFL’s Report The Perils 

of Experience Rating:  Exposed!ii.  There were other news articles covering the issue of 

employers receiving rebates that were sufficient to pay the fines under the Occupational 
Health and Safety Act for a workplace fatality. It seems that the WSIB finally learned from 

this failure in 2008 and stopped rewarding employers in the year that there was a workplace 
fatal injury at their business. We would suggest that the government recognize that 

employers shouldn’t be rewarded with a rebate when there has been a fatal injury in their 
workplace. 

 
 Other factors should be considered prior to distributing any surplus funds to 
employers, such as their accident frequency or safety record which; should consider MOL 

orders and fines. Accident frequencies are a better indicator of performance than lost time 
injuries, because there could be several accidents that don’t result in lost time due to 

accommodation or injury type. The past practice of tracking costs only encouraged 
employers to reduce their accident costs to increase their rebate; whereas focusing on 

accident frequencies should encourage employers to reduce the number of accidents. 
 
 There are factors that have never been considered in assessing employer rebates and 

they are listed in WSIB’s current rate framework policyiii and previously listed in the NEER 
policyiv.  Claims excluded from consideration of entitlement to, or allocation of a rebate are;  

 

 acquired immune deficiency syndrome (AIDS),  

 carcinoma,  

 chest diseases due to aluminium and cadmium exposure,  

 chronic noise exposure,  

 chronic obstructive lung disease,  

 pneumoconiosis due to asbestosis, silica, talc, hard metal (cobalt) and other mineral 
dust, and 

 scleroderma. 
 
Prior to June of 2008 the NEER policy included one other type of claim that was excluded, 

which was traumatic fatal injuries.  Excluding these claims from consideration doesn’t 
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provide any incentive for an employer to even attempt to prevent them from happening.  

Chronic noise exposure can lead to noise induced hearing loss (NIHL) which is one of the 
most prevalent occupational disease claims and it’s also one of the easiest to preventv.  If 

chronic noise claims weren’t excluded, then employers would likely be looking to reduce 
worker exposure which would in turn reduce the number of NIHL claims. We recommend 

that all claims are considered when determining entitlement and/or allocation of any rebate. 
 
 While there is logic to determining that an employer isn’t entitled to share in the 

distribution of surplus funds based on their account standing with the WSIB, we submit that 
the above considerations go beyond logic to include promoting safety which is a primary 

objective listed in the s. 1 of the WSIAvi. 
 

 
 

Question 2:  What method should be used to allocate surpluses (e.g., distribute surplus 

based on the proportion of premiums paid by individual employers compared to the total 

premium base)? 
  

This question seems to operate on the premise that those who contributed more 

deserve to get more back, but that is flawed logic which doesn’t consider reasons for the 
greater contribution to the fund.  As explained in Step 2 of WSIB Policy 14-02-01 Employer 

Level Premium Rate Settingvii, claim costs are considered in determining the risk factor for an 

employer and can lead to increased premium rates.  This method could result in essentially 

rewarding employers who have high claim costs resulting from lost time injuries and 
providing less of an incentive to those employers who could actually have a better safety 
record. 

 
 Of course, this type of scenario can be avoided by implementing the considerations 

suggested in the answer to question 1 to determine eligibility prior to calculating any 
percentage of allocation. There are other factors that should be considered with regard to the 

calculation of the amount of surplus to allocate not covered by the questions that we will 
comment on later in this submission.  Clearly, entitlement considerations must precede 
allocation calculations and the considerations need to involve much more than the 

employer’s WSIB account status to provide any sort of fair and equitable distribution. 
 

 
 We believe it is worth noting that the WSIB has their Health and Safety Excellence 

programviii which provides employers the opportunity to join the program in order to earn 
rebates.  Having both a voluntary program and a legislated rebate program seems to be 
redundant and shouldn’t be allowed. We recommend that the government implement the 

health and safety considerations listed above and only have one rebate program. 
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Question 3:  How should the surpluses be distributed (e.g., credit to the employer’s 

account, premium reductions)? 

 
 This question might be of great concern to employers, but the method of distributing 
surplus funds seems inconsequential to us. The examples list two methods that would 

seemingly have the same result.  If an employer has a credit on their account, then that 
credit would essentially lower their premiums once applied. Our main concern, that will be 

addressed below, is the determination of the surplus available for distribution. 
 
 

 

Comments, ideas, and suggestions: 
 

 As stated above, there are other recommendations in the Speer/Dykeman report that 
affect the funding surplus and they should be addressed prior to setting a sufficiency ratio for 

rebates.  We submit that out of the other 22 (Recommendations 1 & 2 are part of this 
consultation and recommendation 7 was addressed in a previous consultation) 

recommendations that 16 would have either a direct or indirect impact on the Board’s 
finances [e.g., recommendations 3 – 6, 8, 10, 11, 13, 15 – 18, 20 – 22, and 25].  The 
consultation regarding recommendation 7 to extend coverage to personal support workers 

and developmental support workers in residential care facilities has been completed but 
there hasn’t been any resolution.  It is our recommendation that these other issues be 

addressed prior to determining employer rebates. 
 

The sufficiency ratio is defined in the Speer/Dykeman report as “100% means that 

total assets (less non-controlling interests) minus total liabilities are equal” (see Section 1.1 just 

above Figure 1.1) and still noted that even at the sufficiency ratio achieved by the Board at 
the time of the report there were issues with funding legislative obligations.  Specifically, the 

report discussed the underfunding of the Health and Safety Associations (HSAs), the Office 
of the Worker Advisor (OWA), and the Office of the Employer Advisor (OEA).  

Recommendation 17 states that there should be increased funding for the OWA and the 
OEA; recommendations 20 – 23 address the funding issues faced by HSAs.   

 
Addressing these issues would affect the percentage of the funding ratio as they 

would form part of the Board’s total liabilities, and it was clearly the intent of the report that 

the legislative obligations of the WSIB receive increased funding which would increase total 
liabilities.  The 118.1% funding reported by the Board in March this year, as noted in the 

consultation paper, would therefore be lower if it included the other recommendations. It is 
stated in the consultation paper that the government has accepted Recommendation 1 and 

that the sufficiency corridor will be set as 115% to 125%, but how that sufficiency ratio is 
achieved needs to be changed. There needs to be consideration given to the 
recommendations to increase funding for the Board’s legislative obligations and other 

expenses of the WSIB to determine the actual funding ratio. 
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There is nothing in the consultation paper recognizing that the sufficiency corridor 

recommendation of 115% to 125% was meant to be a temporary measure, as stated in the 
Speer/Dykeman report (see the two caveats listed after Figure 2.1). However, once the 

pricing model employed by the WSIB proves to be reliable and there is recognition for the 
need to increase spending on the legislative obligations as well as providing just 

compensation to injured workers, then the need to maintain such a high sufficiency corridor 
should be reviewed. We recommend that the government acknowledge that the setting of 
the sufficiency corridor as 115% to 125% would be a temporary measure. 

 
It should be noted that the Speer/Dykeman report didn’t contemplate every issue 

which would have an impact on the sufficiency ratio that should be rectified. For example, 
there was no mention of restoring full indexation to injured workers’ benefits.  Another 

example would be the savings achieved through the practice of deeming (workers’ benefits 
are reduced due to fictitious earnings from jobs that they don’t have) but Bill 119ix An Act to 

amend the Workplace Safety and Insurance Act, 1997 in respect of compensation for loss of earnings 

would rectify that issue if it were to receive Royal Assent. We submit that these issues, as 
well as others that might not have the same financial impact, be rectified prior to providing 

rebates as proposed.   
 

Chronic stress claims have been held to a higher standard than any other type of 
claim for initial entitlement resulting in a small fraction of these reported claims being 
allowed.  Rectifying this situation would have an impact on the surplus that is currently 

being reported. Only chronic stress claims require that the workplace be the predominant 
factorx, whereas all other claims simply require that the workplace be a significant 

contributing factor. Prior to Charter Challenges at the Workplace Safety and Insurance 
Appeals Tribunal being successful, there was language in the WSIA that prohibited chronic 

mental stress claims. It is likely that the discriminatory nature of the chronic stress policy 
will be challenged as well, but there shouldn’t be the need to take such measures. We 
recommend that the WSIB be directed to end this discriminatory practice and apply the 

proper standard of requiring that the workplace be a significant contributing factor to grant 
entitlement. 

 
Loss of retirement income (LRI) contributions made by the WSIB on behalf of an 

injured worker who received 12 months or more of continuous loss of earnings benefits 
(LOE) were cut in half. Prior to this legislative change the WSIB contributed an amount 
equal to 10% of an injured workers LOE, but now they only contribute an amount 

equivalent to 5% and allow the worker to contribute the other 5%.  This is in recognition of 
the fact that the worker is not contributing to the Canada Pension Plan and the employer 

would not be making contributions on their behalf either. This seems to conflict with the 
spirit and intent of s. 95.1 of the WSIAxi.  While that section specifies that employers are not 

permitted to allow workers to contribute to the fund either directly or indirectly, there is 
nothing to state that the government and/or the WSIB should permit those types of 
contributions. It is therefore recommended that the WSIB LRI contributions be fully 

restored. 
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For 2021, the non-economic loss (NEL) base amount set by legislation is $63,152.40 

with an adjustment factor of $1,403.91 to be applied based on age (deducting the amount for 
each year older than 45 and adding that amount for each year under that age at the time of 

injuryxii) to a maximum of $91,219.55 or a minimum of $35,085.21xiii.  This would mean 
that a young worker at 20 years old who dies from a fatal workplace injury would have their 

life valued at a mere $91,219.55 since death would result in 100% impairment and they 
would reach the maximum amount through the application of the adjustment factor.   

 

On the other hand, if a worker aged 65 has occupational kidney cancer requiring one 
kidney to be removed and are assessed at a 3% whole body impairment then they would 

only receive $1,052.56 (applying the adjustment factor results in using the minimum base 
amount of $35,085.21 and they are only entitled to 3% of that amount).  Most people would 

place a higher value on the loss of life or the loss of a kidney that what is provided under the 
WSIA.  The adjustment factors applied based on age could be viewed as age discrimination 

which would be a violation of the Ontario Human Rights Code and the Canadian Charter 
of Rights and Freedoms. We recommend that the NEL base amount be substantially 
increased and that the age adjustment factor be eliminated to end the discriminatory 

practice currently employed by the government. 
 

LOE benefits are currently set at 85% of NAE (net average earnings) [see s. 43(2) of 
the WSIA] and this was a reduction from the previous rate of 90%.  Injured workers have 

suffered reductions in; LOE benefits (from deeming and the reduction in percentage of 
NAE), LRI contributions, and indexing of benefits to compensate for cost-of-living 
increases.  Employers have benefited from these reductions while injured workers struggle 

to put food on the table or keep a roof over their heads. This has led to costs that should be 
covered by the WSIB being offloaded onto taxpayer funded systems like Ontario Works or 

Ontario Disability Support Program. Any practice that offloads expenses designed to be 
covered by the WSIB to taxpayers should be eliminated immediately. There is no 

justification for maintaining the current LOE rate, and in fact it should be 100% to actually 
make the injured party whole as intended by administrative justice systems.  Restoring LOE 
to at least 90% would be a step in the right direction. 

 
Additionally, while there still exists some logic to maintaining the maximum 

insurable earnings for the purpose of setting premium rates, it is our contention that placing 
this limit on LOE benefits paid to workers is unjust. Employers pay premiums rates as a 

percentage of their payroll based on their classification and subject to the limit of the 
maximum insurable earnings. It is highly unlikely that all employees would be injured at the 
same time, and the amount to be paid in benefits varies from claim to claim depending on 

severity of injury as well as availability of modified work.  This would justify not charging 
employers the full amount of their payroll percentage for high wage earners but doesn’t 

justify the limit placed on the worker’s loss of earnings benefit payments. Given that the 
collective liability system has employers paying insurance premiums for workers that will 

never experience an injury, and that s. 95.1 of the WSIA prohibits direct as well as indirect 
contributions from workers (as previously stated, while the language is specific to employers 
there is nothing to suggest that the government should be allowing any type of worker 
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contribution), then the application of maximum insurable earnings as a limit for loss of 

earnings benefits for injured workers ought to be abolished. 
 

The report does note that while money paid out in benefits by the WSIB dropped 
significantly even though the number of claims increased (see Tables 5.1 and 7.1) all while 

employers were provided with premium reductions which would indicate that the 
achievement of eliminating the unfunded liability and reaching a sufficiency ratio greater 
than 100% was accomplished at the expense of injured workers.  Figure 3.1 shows the 

decrease in employer premiums and the report specifies that employer premium rates were 
reduced by 29.8% in 2019 and another 17% in 2020; employers have in essence been given a 

rebate or credit in the form of the reduction of premium rates.  Figure 2.1 shows that the 
current claims costs dropped, and Table 7.1 indicates that costs were reduced by allowing 

more claims on a no lost time basis (claims allowed for no lost time include cases where the 
worker has lost time, and therefore money, but the Board hasn’t approved paying any 

benefits for that loss).   
 
In a letter to the Minister of Labour from the OFL dated January 26, 2021, the 

drastic reduction in the amount of benefits paid in 2018 ($2.5 billionxiv) compared to 2010 
($4.8 billionxv) was highlighted showing a $2.3 billion difference. The reduction in benefit 

payments isn’t the only claim that workers have to this money, as it should be understood 
that employers consider WSIB premiums part of the cost of doing business and are part of 

the factors considered when setting wage rates for employees. The premise that this money 
should simply be distributed amongst employers fails to consider the impact on injured 
workers and organizations dependent upon the WSIB funding. Money that was saved at the 

expense of injured workers or saved by freezing budgets for the organizations funded by the 
WSIB should not be passed on to employers. 

 
Speer/Dykeman commented on universal coverage as a way to increase the pool of 

funds without increasing employer premiums and recommended that the model of 
determining which employers are covered switch to an exclusionary model (see 
recommendation 6).  There was also recommendation 8 that would eliminate Schedule 2 to 

increase the collective liability fund. This clearly shows that there are ways to increase 
funding without increasing employer premiums or decreasing injured worker benefits. We 

recommend that the government explore these methods to provide better worker protections 
and to fairly distribute the health and safety costs legislated to be paid by employers covered 

by the WSIB, as noted in the government’s First Aid Modernization consultation earlier this 
year. 
 

 

Summary: 
 

 Therefore, we recommend the following: 
 

1. Consultations for all recommendations in the Speer/Dykeman report need to take 
place prior to any final consultation regarding surplus distribution. 
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2. Examples of legislative changes required for consultation proposals should be part 
the process. 

 
3. Exclusionary factors for employer rebates should include fatal workplace injuries. 

 
4. Health and safety performance indicators should be used to allocate any rebate to 

employers. 

 
5. All claims should be considered when determining entitlement and/or allocation of 

any rebate. 
 

6. There shouldn’t be a duplicate system for rebates (currently the Health and Safety 
Excellence program is voluntary and there shouldn’t be an additional program to 

distribute rebates). 
 

7. The proposed sufficiency corridor should be a temporary measure to be reviewed 

through future consultation. 
 

8. Restore full indexing for injured workers’ benefits. 
 

9. Eliminate deeming by passing Bill 119. 
 

10. The WSIB be directed to end the discriminatory practice in chronic stress claims and 

apply the proper standard of requiring that the workplace be a significant 
contributing factor to grant entitlement 

 
11. WSIB LRI contributions should be fully restored. 

 
12. The NEL base amount should be substantially increased, and the age adjustment 

factor should be eliminated to end the discriminatory practice currently employed by 

the government 
 

13. Change the maximum insurable earnings section of the WSIA to only apply to 
premium calculations. 

 
14. Eliminate any and all practices that offload WSIB obligations to taxpayers. 

 

15. Restore LOE benefits to 90% of NAE. 
 

16. Explore universal coverage as an option to increase the insurance fund and to 
provide a fairer distribution of the legislative health and safety obligation costs. 
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 There needs to be a clear articulation of how the sufficiency ratio will be calculated 

and such an explanation needs to include budget increases for the Board’s legislative 
obligations. Changes to worker benefits are required to offset for the savings achieved to 

reach the current sufficiency ratio, and there needs to be consultations for all the 
recommendations contained in the Speer/Dykeman report. The comments and 

recommendations are an overview that we would be happy to expand on in future 
consultations more specific to those issues. We look forward to the opportunity to provide 
additional information by meeting with you and through future consultations on issues 

highlighted in this submission. 
 

Sincerely, 
 

Sylvia Boyce and Andy LaDouceur 
 

 

 

Endnotes: 

i Wednesday March 4, 2009 Toronto Star article Audit slams Ontario workplace safety rebates 
https://www.thestar.com/news/investigations/2009/03/04/audit_slams_ontario_workplace_safety_rebates.html  
ii Report by the Ontario Federation of Labour The Perils of Experience Rating:  Exposed!  October 2007 
https://ofl.ca/wp-content/uploads/2007.01.01-Report-ExperienceRating.pdf  
iii WSIB Policy 14-02-01 Employer Level Premium Rate Setting https://www.wsib.ca/en/operational-policy-
manual/employer-level-premium-rate-setting  
iv WSIB Policy 13-02-02 NEER (New Experimental Experience Rating Plan) https://www.wsib.ca/en/operational-
policy-manual/neer-new-experimental-experience-rating-plan  
v WSIB Making a claim for noise-induced hearing loss (see the FAQ section “How can I prevent noise-induced 
hearing loss?”) https://www.wsib.ca/en/injured-or-ill-people/claims/making-claim-noise-induced-hearing-loss  
vi See section 1 of the Workplace Safety and Insurance Act via https://www.ontario.ca/laws/statute/97w16#BK1  
vii WSIB Policy 14-02-01 https://www.wsib.ca/en/operational-policy-manual/employer-level-premium-rate-setting  
viii WSIB Health and Safety Excellence program https://www.wsib.ca/en/healthandsafety  
ix Bill 119, Respecting Injured Workers Act (Workplace Safety and Insurance Amendment), 2019 
https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-119  
x WSIB Policy 15-03-14 Chronic Mental Stress https://www.wsib.ca/en/operational-policy-manual/chronic-mental-
stress  
xi Workplace Safety and Insurance Act section 95.1 https://www.ontario.ca/laws/statute/97w16#BK121  
xii WSIB Policy 18-05-04 Calculating NEL Benefits https://www.wsib.ca/en/operational-policy-manual/calculating-
nel-benefits  
xiii WSIB Policy 18-01-02 Benefit Dollar Amounts – Accidents from 1998 https://www.wsib.ca/en/operational-policy-
manual/benefit-dollar-amounts-accidents-1998  
xiv Workplace Safety and Insurance Board 2018 Annual Report https://www.wsib.ca/sites/default/files/2019-
07/wsib_2018_annual_report.pdf (see page 20) 
xv Ontario Network of Injured Workers’ Group Research Advisory Committee information flyer Workers’ 
Compensation … Follow the Money https://injuredworkersonline.org/wp-
content/uploads/2018/05/ONIWG_RAC_Info-Flyer_June2018.pdf  
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